THE LAW CONCERNING FOREIGN RECEIVERS
In the early administration of law in this country, the states were regarded as foreign to each other in a sense much. stricter than the prevailing one. The earlier conception of their relationship was the natural outgrowth of their jealousy toward each other and desire to maintain their autonomy. With the growth of business interests a different conception has been developing, which demands the application of similar rules for all without much regard for state lines. Our national bankruptcy law is one of the ripened fruits of a common country's experience. Before, local creditors obtained undue advantage over outside creditors; now, the advantage or conditions of all creditors are equalized.
The need of overlooking state lines to serve the higher end of justice is clearly seen in administering the law of foreign receivers. In 1854, the Supreme Court of the United States decided that a judicial receiver "has no extra territorial power of official action; none which the court appointing him can confer, with authority to enable him to go into a foreign jurisdiction to take possession of the debtor's property; none which can give hiii, upon the principle of conity, a privilege to stle in a foreign court or another jurisdiction, as the judgment creditor himself might have done, where his debtor may be answerable to the tribunal which the creditor may seek." ' To that rule the highest federal court has always adhered.
2 Though a foreign receiver by the federal rule is denied authority to act in a foreign jurisdiction, an auxiliary receiver may be appointed who can act as effectively, perhaps more so, than a foreign receiver could act if he were judicially recognized. Consequently, he is often appointed by the federal courts. "It is true," says Justice Day, "that the auxiliary receiverships are generally conducted in harmony with the court of original jurisdiction, but such receivers are appointed with a view of vesting control of property rights in the court in whose jurisdiction they are located." '
The lower federal tribuials, on most occasions, have loyally followed the rule of the higher court. Again and again have the petitions of foreign receivers been denied. Onl most of these occasions, the denial has been founded on the superior rights of local creditors which, even admitting the rule of comity, are still everywhere recognized and enforced. 4 Yet on some occasions the lower federal courts have applied the rule of comity, notwithstanding the deliverance in Booth v. Clark. Thus, in Rogers v. Riley 5 the court, while maintaining the general rule that a receiver has no extra-territorial jurisdiction, held that it is limited by the exception arising out of comity, that whenever a receiver is appointed to collect the assets, pay the debts and wind up the affairs of a corporation, he may sue for that purpose in another jurisdiction, provided his bill shows that all the corporate debts have been paid, so that there are no domestic creditors requiring protection, and that there will be no infringement of the public policy of the state. The court seemingly acted on the belief or knowledge that "the rule of comity is not applied with the same strictness with which it is declared :" O in other words. while the granting of their applications on the ground of comity, nevertheless, they will be granted in some cases, and it may be that favorable action is more frequent than is disclosed in the published reports. 7 It is true that the lower federal courts have sometimes remarked that a foreign receiver cannot sue in a court of another jurisdiction exrcept by cornity of the court whose assistance he invokes, " but have safely landed by denying the receiver's application for other reasons than lack of comity.
Nor is the receivers application strengthened by obtaining leave of the court to bring his application; its final action is in no way narrowed by granting this preliminary request for it was "meaningless." 10 While denying to recognize foreign chancery receivers, the federal courts have never hesitated to apply a different rule to receivers who derived their authority from statute. In a recent case, Booth v. Clark and its successors were invoked-as precedents against permitting a corporation receiver appointed in New
York to sue a stockholder who lived in Minnesota. But the court, speaking through Justice Day, declared that those cases "held that a chancery receiver, having no other authority than that which would arise from his appointment as such, could not maintain an action in another jurisdiction. In this case, the statute confers the right upon the receiver, as a quasi assignee, This power, when it exists, arises from comity in the absence of special statute regulations, and it is in general. subordinate to the rights of local creditors as respects property within the jurisdiction where such a suit is brought. "Outside of the jurisdiction which appoints him. a receiver is not ordinarily entitled to maintain suits except by comity; and this comity does not extend to aiding preferences sought to be acquired by statutory assignments'or other proceedings in invitunt. to the detriment of other creditors whose interests are in the keeping of foreign or independent tribunals!' and representative of the creditors, and, as such, vested with the authority to maintain an action. In such cases, we think the receiver may sue in a foreign jurisdiction." 1 Why should the United States Supreme Court be so ready to extend the rule of comity to a statutory receiver while denying so uniformly the rule to a judicial receiver? Are the powers of the two so unlike as to justify this great difference in treatment? It is said that the title to the property entrusted to a statutory receiver is vested in him, while the control over property exercised by a chancery receiver is limited by the appointing power. Yet the practical distinction between the authority of the two kinds has often been shadowy so far as disclosed in the history of the cases.
The federal remedy of appointing an auxiliary receiver, instead of permitting the foreign receiver to act, is strongly discountenanced by the highest court in New York whenever the foreign receiver can act, because his authority is declared to be more effective and his service less expensive. Says Justice Vann, in describing the authority of a foreign receiver: "Subject to the superior rights of domestic creditors, the plaintiff can reduce to possession all the property of the defendant in this state, and can bring replevin for that purpose, or trover to recover damages for conversion. Notes and accounts may be collected by the usual proceedings in our courts, which regard a foreign receiver as representing the original owner, and open their doors to him as they do to a domestic receiver."
12 On the occasion of this deliverance, as a foreign receiver possessed such ample authority, his application for the appointment of an auxiliary receiver was denied." Turning to the state courts, a striking change in practice is everywhere seen. While maintaining the doctrine as firmly as the federal courts, that receivers have no legal rights beyond the states of their origin, in exercising comity the distinction between judicial and statutory -receivers is practically ignored. The rule that prevails almost everywhere is thus stated by Chief Justice Beasley: "When there are no persons interested but the litigants in a foreign jurisdiction, and it becomes expedient in the progress of such suit that the.property of one of them, wherever it may be situated, should be brought in and subjected to such proceeding, I can think of no objection against allowing such power to be exercised. It could not be exercised in a foreign jurisdiction to the disadvantage of creditors resident there, because it is the policy of every government to retain in its own" hands the property of a debtor until all domestic claims against it have been satisfied. But beyond this precaution, why should any restraint be put upon the foreign procedure?" 1,
The courts, however, still maintain with nearly all their former vigor the superior rights of their own creditors, and their duty to uphold and defend their creditors' interests. Accordingly, while permitting a foreign receiver to sue, he cannot take away any of the property if needed to discharge the claims of home creditors.
" ' Thus, when the property of a foreign debtor has been garnisheed by a home creditor, the courts of his state will protect him in holding it against a foreign receiver who wishes to take it away.' 6 Whenever, therefore, be is permitted .to sue, he must submit to the limitations imposed by the foreign jurisdiction.1 7 He can enforce his claim to the property of a nonresident debtor in his state only so far and in such a manner as the policy of the state permits.
8 Nevertheless, persons who subscribe for stock in a building and loan association are not entitled, should it dissolve, to retain its assets in the state where they live until all the claims are satisfied. With respect to real estate, "an order appointing a receiver of realty has no extra-territorial operation, and cannot affect the title to real property which is located beyond the jurisdiction of the court by which the order was made." 20 Consequently, the home court cannot make certificates, issued by a receiver in obedience to its order, a lien on real estate beyond its jurisdiction. 21 Still less authority has he to maintain an action in the state of his appointment to contest the title of purchasers under execution to real property in the state where it is situated.
2 2 And doubtless the rule is without qualification that home creditors may hold the land of their foreign debtor by attachment or other proper proceeding against a foreign receiver, though perhaps not a foreign creditor.
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But a foreign receiver may foreclose a mortgage held by his debtor in another state, or enforce the right of redemption thereto.
24 And a foreign receiver may sue on a bond and mortgage transferred by the court to him as successor of another receiver to whom the obligation was executed. With respect to partnership property, a foreign receiver may take charge of it, but, as this is a mere substitution of parties, the receiver has no greater rights in such property than had the partners themselves . He can indeed maintain an action for the benefit of a defrauded partner to set aside the fraudulent sale of partnership property effected by the other. But he cannot remove the funds of the partnership out of the state to the detriment of resident creditors. The reason for this distinction between voluntary and involuntary transfers, says Chief Justice Fuller, "is that a voluntary transfer, if valid where made, ought generally to be valid everywhere, being the exercise of the personal right of the owner to dispose of his own, while an assignment by operation of law has no legal operation out of the state in which the law was passed." 32 But an assignment which, though voluntarily made, works a distribution of the assignor's effects by statute is not a voluntary conveyance in the sense above described.
33 Says Chief Justice Andrews: "The right of an insolvent or bankrupt to initiate voluntary proceedings in bankruptcy is a common feature in bankrupt laws, but that fact does not make the assignment voluntary,, so as to give extra-territorial operation to the proceedings." 3' For the same reason, the acceptance by a corporation of a bank charter whereby, if becoming insolvent, all its property is to vest forthwith in a receiver and be distributed by him in a prescribed manner, does not give to the transfer thus effected the character of a voluntary conveyance. Again, if a receiver has acquired title to the property entrusted to him in the state of his appointment, his title thereto is first shows that the firm is insolvent and that the funds are necessary to satisfy the demands against it. Grogan Case, 44 W. Va. 75. Will a foreign receiver be permitted to recover the property belonging to his assignor as against a creditor who may appear from the state where the debtor lived or from some other state? Of course, a creditor living in the foreign state would, by all the authorities, have a clear preference to the property, but the courts have divided on the other question. Strong authorities may be ranged on either side. Those who favor the foreign creditor regard his rights to the property of the foreign debtor much in the same way as they regard the rights of a home creditor thereto in all attachment proceedings. Says the New York Court of Appeals: "Once properly in court and accepted as a suitor, neither the law, nor court administering the law, will admit any distinction between the citizen of its own state and that of another. Before the law and in its tribunals, there can be no preference of one over the other. By putting foreign creditors who invoke the aid of foreign courts on the plane with home creditors, the barrier for a long way is torn down that formerly protected home creditors from outsiders. But since foreign creditors who seek the aid of foreign courts are in some jurisdictions thus favored, why should they be singled out from all the creditors who are represented by a trustee, assignee or receiver? Is the fact that they pursue such a remedy themselves and'at their own expense, instead of permitting the receiver to act for them in common with all other foreign and home creditors, a sufficient reason? The importance, however, of this right to foreign creditors, wherever it exists, has been greatly lessened since the enactment of the national bankruptcy law.
"Mabon
Before bringing his suit, a foreign receiver, like any other, must obtain permission from the court whose assistance is desired. 4 " And when granted he cannot sue in his own name on a claim of the corporation, unless he is actually or virtually an assignee of the claim he seeks to enforce. Therefore, in such an action, if the answer is a general denial, the burden is on the plaintiff to show that he is a receiver authorized to bring an action in the foreign courts in his own name, and, in order to recover, must prove that the defendant is liable to him as receiver in the present form of action.' for this indebtedness unless the plaintiff can do it. He is styled a receiver, but he is in substance a trustee, appointed by the statutes and the courts to collect and distribute the assets of the corporation, and vested with the title to them. He is the successor of the corporation, so far as the statutes and the courts can make him such. If he were a mere receiver, in the ordinary sense of the word, the corporation would survive and he could sue in a common law court only in its name. This distinction must be kept in view, and was elaborately expounded in Booth v. Clark, 17 How. 322. The plaintiff resembles, in some respects, a new corporation into which an old one has been merged. In Relfe v. Rundle, lo3 U. S. 222, 225, a receiver of the same character was described as the successor of the corporation, and it was there said that he was the corporation itself, for all the purposes of winding up its affairs."
42 Homer v. Barr Pumping Engine Co., i8o Mass. 163, citing Amy v.
If a stockholder is liable for a portion of his unpaid subscription after the failure of the corporation, the receiver is permitted in almost every state in the Union to receive either the entire balance, or the amount needful to pay the corporation's indebtedness.1 3 Only in two or three states, perhaps, does the old doctrine survive, that comity will not permit a foreign receiver t sue for an unpaid subscription." Even in these the stockholder cannot escape, for a bill in equity will lie against him brought by a creditor for the benefit of all the creditors.' 5 A severe battle has been waged to establish the authority of a foreign receiver to recover the "double liability," thus generally called, of a shareholder, that is, his liability for a sum in addition to the sum subscribed, if needed to pay the indebtedness of the corporation whenever it passes into insolvency. Three rules have been applied in different jurisdictions to those who have sought to recover this contingent fund:
(i) The first and leading view is that the receiver can enforce this liability, with some limitations that will be hereafter considered. Some jurisdictions withhold permission for the reason that, as the sum recoverable is an asset for the direct benefit of the creditors, they only can enforce the remedy. Such jurisdictions readily permit a receiver to sue for unpaid subscriptions, because these are due directly to the corporation he represents. The reason for the distinction is easily seen, but the hollowness of the reason is becoming more and more manifest. While a corporation is a going concern, the creditors have no lien on its stockholders even for their unpaid subscriptions; their sole debtor is the corporation itself; but when a corporation fails, then its entire capital is transformed into a fund for the benefit of its creditors on which they can rely for payment. capital, therefore, of a corporation before its failure, is not a fund directly belonging to the creditors; only after failure does such a fund become available to them to discharge their indebtedness. As the sum received from both sources, for unpaid stock and the additional liability comes from the same persons and is paid the same creditors, there is no good reason why the receiver should not be permitted to sue for it in the one case as well as in the other. And this view is rapidly growing; the substance of things is driving out the shadow.
" The unpaid
7 , If this be the newer and better sustained view, two other views must be mentioned for their force is not yet spent. One is, this liability is a direct asset for the creditors, therefore they must all unite in an equitable suit for their common benefit; or one or more for the benefit of all. This view still prevails in several states.
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The third view is that a single creditor can sue a single stockholder, if he likes, to recover the sum due him from the failed institution after he has established his claim against it by suit and judgment. Morris v. Glenn, 87 Ala. 628; Ferguson v. Sherman, ii6 Cal. i69; Abbott v. Goodall, ioo Me. 231; Bell v. Farwell, 176 Ill. 489; First National Bank v. Gustin Mining Co., 42 49 Ferguson v. Sherman, ii6 Cal. i69; Pulsifer v. Greene, 96 Me. 438;  in turn, can sue his co-stockholders for their just contributions." The second and third view is opposed to the view first mentioned on the ground that the liability "is created directly to the creditors and cannot be enforced by receivers in their own names or in the name of the corporation." 51 There are cogent reasons for not adopting this third view. The foreign stockholder, wherever this remedy exists, may be required to pay more than the home stockholder. "Nothing," remarks the Supreme Court of Rhode Island, "could be more unjust than to permit a creditor or a number of creditors to recover from a foreign stockholder to the full amount of his liability, when other stockholders residing in the home state were only required to contribute a less proportion of the value of their stock." 52 To throw on a stockholder who has thus paid more than his fair share toward discharging the indebtedness of the insolvent corporation the trouble and expense of suing his associates for contributions, is a great hardship.
By permitting the receiver to sue, all danger of unequal assessmtnts or demands of stockholders is avoided and the procedure is reduced to the lowest terms and figures. Says Mr. Justice Mitchell: "A receiver represents not only the corporation but all its creditors, and as to the latter, it is his duty to secure all the assets available for their payment. For this purpose, he succeeds to their rights and has all the powers to enforce such rights that 
532.
52 Miller v. Smith, 26 R. 1. 146, 151 . In answer to this, Powers, J., speaking for the Supreme Court of Maine in the case of a stockholder in a Kansas bank, who had been sued in Maine by a foreign creditor, said: "The defendant has the same right to enforce contribution as he would have if he resided in Kansas. It is the remedy which he accepted, when, for purposes of gain he voluntarily accepted his stock, knowing that the law placed upon him, and not upon the creditor, the burden of enforcing contribution among the stockholders. He is simply held to the contribution which he made, and by which he agreed with the corporation creditor to become responsible to him, severally and individually, and not jointlyor ratably." Pulsifer v. Greene, 96 Me. 438, 474. the creditors before his appointment had in their own behalf, even though such powers be beyond those which he has as the representative of the corporation alone. As each creditor may sue, the right is equal in all, and common to all, and hence the receiver who represents all alike is the proper party to assert the common right and pursue the common remedy, for the common benefit. In this manner the rights of all will be protected and justice be done in a single proceeding in which everyone will get what is his due, no one will be called upon to pay more than his fair proportion, and the expense, delay, inconvenience and inevitable occasional injustice of separate actions by different creditors against different stockholders, with their attendant legion of resulting actions for contribution will be avoided." 13 This is the practice under the national banking law, and its efficiency and economy are so manifest that no opposing criticism is ever heard. The federal courts, too, do not hesitate to recognize foreign receivers in such cases, because their authority is founded on statute and their recognition does not in any way conflict with the practice of federal tribunals with respect to chancery receivers. Of course, a foreign receiver cannot maintain his suit if there be any doubt concerning the validity of the assignment or power from which he derives his authority;5 or if the amount of the deficit required of stockholders has not been determined by a court of proper authority. 55 Since, however, receivers both at home and abroad proceed against stockholders only after the amount of their liability has been transformed into assessments against them, courts are showing an increasing inclination to regard the proceedings establishing the liability of stockholders as less conclusive than formerly. Always, the judgment forming the basis of this liability has been impeachable for fraud; now, the judgment forming the basis of action against stockholders can be attacked for mistake," 5 for lack of jurisdiction, 7 and in some states 58 for non-notification of foreign stockholders of the action in which judgment was obtained against their corporations. On the one hand, while courts are more disposed to permit foreign receivers to sue non-resident stockholders for their liability, onthe other hand, courts are more and more disposed to regard the preliminary proceedings as possessing only a prima facie instead of a conclusive character, thus protecting them fully in the end from unjust judgments and excessive payments. Two other important principles are also applied in all proceedings by foreign receivers. No state will permit a foreign receiver to sue within its jurisdiction who derives his authority from the court or statute of another state that withholds similar authority to foreign receivers. The permission is based on comity, and is given only where comity prevails.
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The other principle is, a foreign receiver may pursue a foreign stockholder in his own state provided such action be not contrary to its policy. Indeed, in some states, the double liability may be enforced by comity against its citizens even though this principle has not been adopted and applied to them as members of their own home corporations.
"
Nor is there anything unreasonable or illogical in this extension of the doctrine. For, we should remember, the liability rests on a contract into which a stockholder voluntarily enters, and from which he derives solid advantages. If such a contract were forbidden by the state in which the foreign stockholder lives, then indeed the courts in that state might with good reason decline to enforce it. But the mere fact that such a contract is not made and therefore does not exist, in a foreign state, is no proof that it is unlawful and ought not to be enforced. Doubtless, there are contracts made in every state that are peculiar, growing out of local customs, methods, and kinds of business which are enforced in other jurisdictions. Nevertheless, as most of the states have adopted and applied the principle of double liability to the members of some or many of the corporations they have created, and the worth of the principle 58 Farmers' Loan and Trust Co. v. Funk, 49 Neb. 353; Wheatley v. Glover, I25 Ga. 710. 59 Childs v. Cleaves, 95 Me. 498; Howarth v. Lombard, 175 Mass. 570; Howarth v. Angle, 162 N. Y. '79; Love v. Pusey, 3 Penn. 577 95 Me. is growing in judicial and popular favor, the non-existence of the principle in any state is scant reason for refusing to enforce a contract on proper occasion against one of its citizens who has made such a contract in another state.
Another difficulty has sometimes been experienced by receivers. If the law prescribing the liability of stockholders also prescribes the remedy, then, it has been said, as the home remedy cannot be enforced in the foreign state, the receiver has no standing in its courts.
6 ' Wherever the doctrine has been held in this rigid form, it has meant a denial of justice to creditors and a complete shield to foreign stockholders, for they were not likely to visit intentionally the home state where the specific remedy could be enforced for the purpose of submitting to its tribunals. "It certainly concerns the due administration of justice," remarks Chief Justice Field, "that all stockholders, wherever they reside, should be compelled by proceedings somewhere to perform the statutory obligations towards creditors of the corporation which they have assumed by becoming stockholders." 6 2 How, then, have the courts dealt with this matter? In at least three ways. If the law creating the stockholder's obligation has prescribed no remedy, then the foreign state has applied its own remedy, and compelled the stockholder living there to fulfil his obligation."
3
In the second class of cases the courts, 'regarding the liability of stockholders as essentially contractual and not statutory, have enforced it without regard to the remedy prescribed by the home power. This is the modem view which prevails almost everywhere.61 Rather than cut one off from redress where the foreign remedy "is the only means of enforcing an undoubted right." contended Chief Justice Ewing, sixty years ago, in the modern
